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B ERCH Justice
11 Def endant Larry Thonpson chal | enges t he constitutionality

of Arizona's first degree nurder statute, Ariz. Rev. Stat.

(“AAR S.”) 8 13-1105(A)(1) (2001). He argues that the definition



of preneditation, which provides that “[p]roof of actual reflection
is not required,” elimnates any neaningful distinction between
first and second degree nurder and renders the first degree nurder
statute unconstitutionally vague. See AR S. 8§ 13-1101(1) (2001).
We accepted reviewto consider the constitutionality of the statute
and to clarify both the neaning of preneditation and the State’s
burden of proof.

BACKGROUND
12 On May 17, 1999, Thonpson shot and killed his wfe
Roberta Palma.! Several days before the shooting, Palm had filed
for divorce, and Thonpson had discovered that she was seeing
soneone el se. Just a week before the shooting, Thonpson noved out
of the couple’ s hone. As he did so, Thonpson threatened Pal ma
that, “[i]f you divorce ne, | will kill you.”
13 Thonpson returned to the couple’ s neighborhood the
norning of May 17. He was seen wal king on the sidewal k near the
home and his car was spotted in a nearby alley. Two W t nesses
reported that a nman dragged a woman by the hair from the front
porch into the hone. That same norning, police received and
recorded a 9-1-1 call fromthe house. The tape recorded a wonman’s
screans and four gunshots. The four gunshots span nearly twenty-

seven seconds. N ne seconds el apse between the first shot and the

! W review the facts in the light nobst favorable to
sustaining the verdict. State v. Gllegos, 178 Ariz. 1, 9, 870
P.2d 1097, 1105 (1994).
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third, and there i s an ei ght een-second del ay between the third shot
and the fourth.

14 Police arrived shortly after the call and found Pal ma
dead from gunshot wounds. An autopsy of her body reveal ed several
fresh abrasions, five non-contact gunshot wounds, and one contact

gunshot wound.

15 At trial, Thonpson did not deny killing his wife, but
clainmed that he did so in the heat of passion, making the killing
mansl aughter or, at nost, second degree nurder. During closing

argunents, Thonpson’ s counsel argued that the crinme had occurred in
t he heat of passion and that Thonpson had “sinply snapped.”

16 In her closing argunents, the prosecutor argued that the
evi dence that Thonpson preneditated the nurder was “overwhel m ng.”
She enphasi zed the timng of the shots and the del ay between t hem
The prosecutor al so rem nded the jury of Thonpson's threat, made a
week before the nurder, to kill his wfe. The prosecutor then
argued t hat Thonpson need not actually have refl ected, but only had
the time to reflect: “But the main point to renenber about
prenmeditation is that preneditation is tinme to permt reflection

The instruction also tells you that actual reflection is not
necessary, [only] thetine to permt reflection.” Nonetheless, the
prosecutor referred to circunstantial evidence suggesting that
Thonmpson actually had reflected, but then told the jury it need

only decide that Thonpson had the tinme to reflect, not that he
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actual ly had refl ected.
17 After closing argunents, the judge instructed the jury
regardi ng preneditation as foll ows:

“Prenedi tation” nmeans that the defendant acts
with either the intention or the know edge

that he will kill another human being, when
such intention or know edge precedes the
killing by any length of tine to permt

reflection. Proof of actual reflection is not

required, but an act 1is not done wth

preneditation if it is the instant effect of a

sudden quarrel or heat of passion.?
18 The jury found Thonpson guilty of first degree nurder and
the judge sentenced himto life in prison without the possibility
of parole. Thonpson appeal ed, arguing that the definition of
preneditation, particularly the clause stating that *“[p]roof of

actual reflectionis not required,” unconstitutionally relievedthe

State of the burden of proving the el enent of preneditation

Dl SCUSSI ON
19 Qur consideration of the constitutionality of any statute
must be founded on principles of statutory construction. Qur

primary role when construing a statute is “to determ ne and give
effect to the legislat[ure’s] intent in enacting the statute.”
State v. Korzep, 165 Ariz. 490, 493, 799 P.2d 831, 834 (1990). 1In
attenpting to ascertain the statute’'s neaning, “we consider the

statute’s context, the |anguage used, the subject nmatter, the

2 This instruction is taken verbatim from ARS. § 13-
1101(1) (1998).
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hi stori cal background, the statute’ s effects and consequences, and
the statute’s spirit and purpose.” 1d.
110 Mor eover, when considering a constitutional challenge to
a statute, we begin with the premse that the statute is
constitutional, San Carlos Apache Tribe v. Superior Court, 193
Ariz. 195, 204, § 11, 972 P.2d 179, 188 (1999), and we construe it
“so as to preserve [its] constitutionality wherever possible.”
State v. Soto-Fong, 187 Ariz. 186, 202, 928 P.2d 610, 626 (1996).
Thus, we construe statutes sensibly, attenpting to effectuate the
intent of the legislature, and we avoid constructions that would
render statutes invalid or parts of them nmeaningless. Mendel sohn
v. Superior Court, 76 Ariz. 163, 169, 261 P.2d 983, 988 (1953).
111 The statute at issue, Arizona's first degree nmnurder
statute, provides that “[a] person commts first degree nurder if
[i]ntending or knowi ng that the person’s conduct will cause
deat h, the person causes the death of another with preneditation.”?
A RS 8 13-1105(A) (1) (enphasis added). Thonpson chall enges the

constitutionality of the statute, arguing that it renders first

degree nurder indistinguishable from second degree nurder. A
person comrits second degree nurder in Arizona “if wthout
preneditation . . . [s]Juch person intentionally causes the death of

3 First degree nurder also includes felony murder and the

i ntentional or know ng nurder of a | aw enforcenment officer. A RS
8§ 13-1105(A)(2), (3). Thonpson was not prosecuted under either of
those definitions, so they are not at issue.
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anot her person.” A R S. 8 13-1104(A) (1) (2001) (enphasis added).
Thus, for the purposes of this appeal, first and second degree
murder are indistinguishable except that first degree nurder
requi res preneditation

112 According to the definition adopted by the |egislature,

“Ip]lreneditation” neans that the defendant
acts wth weither the intention or the

know edge that he wll kill another human
being, when such intention or know edge
precedes the killing by any length of tine to

permt reflection. Proof of actual reflection

is not required, but an act is not done with

preneditation if it is the instant effect of a

sudden quarrel or heat of passion.
AR S 8§ 13-1101(1) (enphasis added).*
113 The question before us is whether this definition of
prenmeditation abolishes the requirenment of actual reflection
al together, whether it elimnates the requirenent of direct proof
of actual reflection, or whether it substitutes for the necessary
proof of actual reflection the nmere passage of enough tinme to
permt reflection. The State asserts the third interpretation
that the legislature intended to relieve the State of the burden of
proving a defendant’s hidden thought processes, and that this
definition of preneditation establishes that the passage of tine

may serve as a proxy for reflection. The court of appeals agreed

with this interpretation.

4 We know of no other state, nor have the parties alerted
us to one, that includes the clause “[p]roof of actual reflection
is not required” in its definition of preneditation.
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114 Thonpson nmaintains that reducing preneditation to the
nere passage of tinme renders the statute vague and unenforceabl e
because courts have held that actual reflection can occur as
qui ckly as “successive thoughts of the mnd.” E.g., Macias v.
State, 36 Ariz. 140, 150, 283 P. 711, 715 (1929). Thus, he argues
and the court of appeals agreed, the difference between first and
second degree nurder has been eli m nated.

115 Al t hough the legislature may classify crinmes as it sees
fit, it nust do so in a way that is not arbitrary or capricious.
State v. Leeman, 119 Ariz. 459, 462, 581 P.2d 693, 696 (1978).
Laws nust provide explicit standards for those charged wth
enforcing themand nmay not “inperm ssibly del egate[] basic policy
matters to policenen, judges, and juries for resolution on an ad
hoc and subjective basis.” Gayned v. Cty of Rockford, 408 U. S.
104, 108-09, 92 S. C. 2294, 2299 (1972); see also Gaccio v.
Pennsyl vania, 382 U. S. 399, 402-03, 86 S. C. 518, 520-21 (1966)
(stating that “a law fails to neet the requirenents of the Due
Process Cause if it is so vague and standardless that it
| eaves . . . judges and jurors free to decide, without any legally
fixed standards, what is prohibited and what is not in each
particul ar case”). Accordingly, for the first degree nurder
statute to be constitutional, the definition of preneditation nust
provi de a neani ngful distinction between first and second degree

murder. We turn nowto a review of how preneditation has provi ded
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that distinction in Arizona.

A Hi story of the First Degree Murder Statute in Arizona
116 For nost of this state’s history, first degree nurder
explicitly required proof of “preneditation,” or actual reflection
by the defendant. See Macias, 36 Ariz. at 149, 283 P. at 714-15
(“I'n order that a killing shall be nmurder in the first degree
it must be shown that a plan to nurder was forned after the matter
had been nade a subject of deliberation and reflection . . . .”);
State v. Magby, 113 Ariz. 345, 352, 554 P.2d 1272, 1279 (1976)
(upholding a jury instruction that read “[i]n order to find a
del i berate and preneditated killing you nmust find nore reflection
on the part of the defendant than is involved in the nmere formation
of the specific intent to kill”).
117 Because preneditation involves a defendant’s thought
processes, the question arose how to prove that a defendant had
reflected on the decision to kill. Courts responded by all ow ng
the i ssue to be proved by circunstantial evidence. E.g., Moore v.
State, 65 Ariz. 70, 75-76, 174 P.2d 282, 285 (1946) (quoting 40
C.J.S. Homcide 8 192 for the proposition that deliberation and
preneditation may be “inferred fromthe facts and circunstances of
the killing”). Indeed, at one tinme, the nurder statute set forth
fact patterns that suggested preneditation: “poison, lying in
wait, torture, or when the killing is done in the perpetration or

attenpt to perpetrate certain felonies. |If none of these el enents
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appear, the evidence nust show in sone manner that the killing was
‘“wilful, deliberate and preneditated.’” 1d. at 75, 174 P.2d at 285
(describing former AR S. 8§ 43-2902).

118 In 1978, however, preneditation was redefined to nean

that the defendant acts wth either the
intention or the knowl edge that he will kil
anot her human being, when such intention or
know edge precedes the killing by a | ength of
time to permt reflection. An act is not done
with premeditationif it is the instant effect
of a sudden quarrel or heat of passion.

A RS 8§ 13-1101(1) (1978). This definition highlights the tine

el enent, speaking, as it does, in terns of intention or know edge

that precedes the killing by enough tinme to allow reflection and
excluding killings that occur as a result of a sudden quarrel.
119 When considering this definition of preneditation, this

court has expressed concern regardi ng the enphasis on the passage
of tinme. See State v. Guerra, 161 Ariz. 289, 778 P.2d 1185 (1989).
Noting that “a jury may be msled by an instruction placi ng undue
enphasis on the rapidity with which preneditati on can occur,” id.
at 294, 778 P.2d at 1190, we nonethel ess found no reversible error
inajury instruction on preneditation that read as foll ows:

The time for reflection need not be prol onged
and there need be no appreciabl e space of tine
between the intention to kill unlawfully and
the act of killing.

It may be as instantaneous as the
successi ve thoughts of the human m nd, however
it nmust be longer than the tinme required to
formthe intent or know edge that such conduct
wi || cause death. An act is not done wth
preneditation if it is the instant effect of a
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sudden quarrel or heat of passion.

Id. at 293-94, 778 P.2d at 1189-90. W affirned Guerra’s
conviction because the instruction, considered as a whole, was
sufficiently balanced to withstand scrutiny. 1d. at 294, 778 P.2d
at 1190; see also State v. Eastlack, 180 Ariz. 243, 259, 883 P.2d
999, 1015 (1994).

120 Since that tine, this court has continued to stress that
the state nust show actual reflection by a defendant to prove first
degree nurder and to mnimze the enphasis placed on the nere
passage of tine as a proxy for proving reflection. For exanple,
whi | e acknowl edgi ng that prenedi tati on can occur as i nstantaneously
as “successive thoughts of the mnd,” we have nonet hel ess required
proof, whether direct or circunstantial, of actual reflection. See
State v. WI Il oughby, 181 Ariz. 530, 539, 892 P.2d 1319, 1328 (1995)
(“Preneditation is established by evidence of a plan to nurder
formed after deliberation and reflection.”); State v. Kreps, 146
Ariz. 446, 449, 706 P.2d 1213, 1216 (1985) (sane).

121 Despite these cautions, however, litigants over tine have
injected confusion into the analysis of preneditation through
i nappropriate enphasis on the tine elenent in cases in which there
was evidence, whether direct or «circunstantial, of actual
reflection. To stemthe confusion, the court of appeals decided
State v. Ramrez, 190 Ariz. 65, 945 P.2d 376 (App. 1997),

explicitly holding that preneditation requires actual reflection.
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The appeal s court reasoned that defining preneditation as a | ength
of time that can be instantaneous “obliterates any neaningful
di fference between first and second degree nurder — other than the
penalties.” 1d. at 69, 945 P.2d at 380. It concluded that “[i]f
the difference between first and second degree nurder is to be
mai nt ai ned, preneditation has to be understood as reflection.” Id.
122 But other courts in this state disagreed with Ramrez.
In State v. Haley, for exanple, the court of appeals found that
“preneditated nurder requires only that the defendant’s intent to
kill . . . precede the killing by a sufficient period of tine to
permt reflection, and does not require actual reflection.” 194
Ariz. 123, 125, 7 9, 978 P.2d 100, 102 (App. 1998).
B. The Current Definition of Preneditation

123 To resolve the conflict and clarify the distinction
between first and second degree nmurder, the | egi sl ature anended t he
definition of preneditation in 1998 to i nclude the clause “[ p]roof
of actual reflectionis not required.” A RS 8§ 13-1101(1). This
amendnent, however, has not elim nated the confusion regarding the
interpretation of premeditation. Indeed, it may have conpounded
it. In this case, the court of appeals interpreted the
| egi slature’s 1998 anmendnent of A RS 8§ 13-1101(1) as ensuring
“that preneditation was defined solely as the passage of a period
of time, . . . elimnat[ing] actual reflection as part of the

definition, and . . . overrul[ing] the case law to the contrary.”
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State v. Thonpson, 201 Ariz. 273, 278, T 15, 34 P.3d 382, 387 (App.
2001).°

124 Nonet hel ess, the court concl uded that the statute was not
constitutionally infirmbecause it determined that “a fair reading
of the statute, conbined with a common-sense consi deration of how
jurors performtheir function, denonstrates that the tine period
enployed by the statute to describe preneditation has enough
substance to provide a workable nethod for distinguishing between
degrees of nurder.” Id. at 278, T 16, 34 P.3d at 387. The court
reasoned that only when the phrase “any length of tine to permt
reflection” is understood in |ight of the cases allowing the “tine
to permt reflection” to be as “instantaneous as successive
t houghts of the mnd” that the statute becane unconstitutionally
standardl ess. 1d. at 280-81, 1T 25, 27, 34 P.3d at 389-90. Thus,
the court of appeals concluded that the statute is constitutional
in the case now before us, but is unconstitutional when a jury is
instructed that reflection can occur as quickly as successive

t houghts of the m nd, for “when preneditation is just an instant of

° Division Two of the Arizona Court of Appeals cane to a
simlar conclusion in State v. Booker, 203 Ariz. 284, 53 P.3d 635
(App. 2002). The court held the statute constitutional, reasoning
that if the |l egislature defined preneditation as the ti ne necessary
to permt reflection, “then that period of tinme is a fortiori
sufficient to permt reflection.” 1d. at 289, T 11, 12, 53 P.3d
at 640. In addition, it concluded that the instruction that a
murder is not preneditated “if it is the instant effect of a sudden
quarrel or heat of passion” adequately advised the jury that *an
act cannot be both inpulsive and preneditated.” Id. (quoting
A RS 8§ 13-1101(1) and Ramrez, 190 Ariz. at 71, 945 P.2d at 382).
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time and nothing nore, irrebuttable evidence of preneditation wll
exi st in every case of intentional or know ng nurder.” |Id. at 281-
82, 11 29-33, 34 P.3d at 390-91; see also State v. Cecil, 201 Ari z.
454, 36 P.3d 1224 (App. 2001) (same).

125 We have not, until this case, had the opportunity to
address the confusion surrounding the i ssue of preneditation. See
State v. Van Adans, 194 Ariz. 408, 415, § 18 n.4, 984 P.2d 16, 23
n.4 (1999) (declining to address contradictory conclusions in
Ram rez and Hal ey because the issue was not properly before the
court). Thonpson urges us to overturn his conviction on the ground
that the statute is unconstitutionally vague. The State, on the
ot her hand, argues that the statute is constitutional and that the
current definition of preneditation neaningfully distinguishes
between first and second degree nurder.

126 We conclude, as did the court of appeals, that if the
only difference between first and second degree nurder is the nere
passage of tine, and that length of tinme can be “as instantaneous
as successive thoughts of the mnd,” then there is no nmeani ngful
distinction between first and second degree nurder. Such an
interpretation would relieve the state of its burden to prove
actual reflection and would render the first degree nurder statute
i nper m ssi bly vague and t herefore unconstitutional under the United
States and Arizona Constitutions.

127 W are, however, mndful of our duty to construe this
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statute, if possible, in a way that not only gives effect to the
| egi slature’s intent, see Korzep, 165 Ariz. at 493, 799 P.2d at
834, but also in a way that maintains its constitutionality. See
Sot o- Fong, 187 Ariz. at 202, 928 P.2d at 626. As a starting point,
we note that the words chosen by the |egislature do not say that
actual reflection is no longer required to distinguish first from
second degree nmnurder. Rat her, the legislature provided that
“[p]roof of actual reflection is not required.” A RS § 13-
1101(1) (enphasis added). Recogni zing that direct proof of a
defendant’s intent to kill often does not exist, the legislature
sought to relieve the state of the often inpossible burden of
provi ng prenedi tation through direct evidence. But by this act the
| egislature did not intend to elimnate the requirenent of
reflection altogether or to allowthe state to substitute the nere
passing of tine for the el enent of preneditation. Wile the phrase
“proof of actual reflection is not required” can be interpreted in
a way that relieves the state of the burden of proving reflection,
such an interpretati on woul d not pass constitutional scrutiny, and

the legislature could not have intended such a result.®

6 To prove a crimnal offense, the governnent nust prove
both that a crimnal act occurred and that the defendant had the
requi site nental state. See, e.g., A RS § 13-101(3) (2001). It
is this nmental state that distinguishes between first and second
degree nmurder. To redefine preneditation as a nonent of tine that
may be “instantaneous” renders the distinction neaningless. It
allows a defendant’s culpability to turn “on the ticking of a
cl ock, and not on any differential act, om ssion, or acconpanying
mental state.” State v. Zanmpora, No. 1 CA-CR 01-0469, 2003 W
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Accordi ngly, we conclude that the legislature intended to relieve
the state of the burden of proving a defendant’s thought processes
by direct evidence. It intended for preneditation, and the
reflection that it requires, to nean nore than the nere passage of
tinme.

128 We find support for our interpretation in the adnonition

that “an act is not done wth preneditation if it is the instant

ef fect of a sudden quarrel or heat of passion.” 1d. This |anguage
di stinguishes inpulsive killings from planned or deliberated
killings and confirnms the legislature’ s intent that preneditation

be nore than just a snap decision nade in the heat of passion.

129 Qur decision today distinguishes the elenent of
preneditation fromthe evidence that m ght establish that el enent.
Although the nere passage of tine suggests that a defendant
preneditated — and the state mght be able to convince a jury to
make that inference — the passage of tinme is not, in and of itself,

preneditation.” To allow the state to establish the elenent of

352464, at *8 (Ariz. App. Feb. 18, 2003) (Fidel, J., dissenting).
An of fense so defined does not “give fair warni ng” whet her conduct

will be punished as first degree nurder rather than second, see
A RS 8 13-101(2), nor does it “differentiate on reasonable
grounds between [first and second degree nurder].” ld. § 13-

101(4). Such a chance result does not satisfy the requirenents of
due process.

! Part of the confusion, we believe, stens from the
unfortunate use of the adjective “actual” to describe reflection.
It is unquestioned that the state nust prove the defendant’s
“actual” intent or know edge in a first degree nurder case, yet
there is no suggestion — nor could one reasonably be made - that
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prenmeditation by nerely proving that sufficient tinme passed to
permt reflection would be to essentially relieve the state of its
burden to establish the sole elenent that distinguishes between
first and second degree nurder.

130 | ndeed, even those jurists who interpret the anended
definition of preneditation to nean only the passage of tine to
permt reflection seem to assune that a jury wll eventually
determ ne that actual reflection occurred before convicting of
preneditated nmurder. See Cecil, 201 Ariz. at 456, { 11, 36 P.3d at
1226 (Weisberg, J., concurring) (stating that “the judiciary and
the legislature have left it to the jury to exam ne the particul ar
facts and circunstances of each case and determ ne fromthose facts
and circunstances whether the defendant had sufficient tine to
preneditate, and whether he did so”); Thonpson, 201 Ariz. at 284,
1 47, 34 P.3d at 393 (Ehrlich, J., concurring) (positing that
““prenmeditation’ is a period of time during which the mnd actually
considers the performance of an act”).

131 As we noted earlier, only in rare situations will a
defendant’s reflection be established by direct evidence such as
diary entries or statenments to others. See Ramirez, 190 Ariz. at

69, 945 P.2d at 380 (“Preneditation can, of course, be proven by

the state nust prove with direct evidence the el enent of intent or
know edge. W allow the state to satisfy its burden wth
circunstanti al evidence of intent or know edge. The state’s burden
is the sane when establishing the el enent of preneditation.
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circunstantial evidence; |ike know edge or intention, it rarely can
be proven by any ot her neans.”); Thonpson, 201 Ariz. at 284, | 48,
34 P.3d at 393 (Ehrlich, J., concurring, noting that preneditation
relates to “nental processes,” which are not always susceptible to
“proof of actual reflection”). But the state may use all the
circunstantial evidence at its disposal in a case to prove
prenmeditation. Such evidence m ght include, anong other things,
threats made by the defendant to the victim a pattern of
escal ating viol ence between the defendant and the victim or the
acquisition of a weapon by the defendant before the killing. In
short, the passage of tine is but one factor that can show that the
def endant actually reflected. The key is that the evidence,
whet her direct or circunstantial, nust convince a jury beyond a
reasonabl e doubt that the defendant actually refl ected.
C. Jury Instruction

132 Qur reviewof the case lawin this area uncovered vari ous
jury instructions relating to the definition of preneditation.
These instructions are intended to inform jurors of the |aw
applicable to the case in terns that the jurors can readily
understand. In re Leon G, 389 Ariz. Adv. Rep. 6, 11, ¥ 32, 59
P.3d 779, 788 (2002). W recognize that preneditation should be
defined for the jury. But we al so recognize that the statutory
definition of preneditation may not explain it in an easily

under st andabl e way and, indeed, mght mslead the jury. Thus, we
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di sapprove of the use of the phrase “proof of actual reflectionis
not required” in a jury instruction. As we explained above, that
phrase nerely relieves the state of the burden of proving wth
di rect evidence that a defendant reflected; it does not relieve the
state of its burden of proving reflection. Whet her the state
proves refl ection through direct evidence or through circunstanti al
evidence will be deternmined by the facts of each case.® W also
di scourage the use of the phrase “as instantaneous as successive
t houghts of the mnd.” W continue to be concerned that juries
could be msled by instructions that needlessly enphasize the
rapidity with which reflection may occur. Accordingly, tria
judges should, in future cases, instruct juries as follows:

“Preneditation” mneans that the defendant

intended to kill another human being [knew

he/ she would kill another human being], and

that after formng that intent [know edge],

reflected on the decision before killing. It

is this reflection, regardless of the length

of time in whichit occurs, that distinguishes

first degree nurder fromsecond degree nurder

An act is not done with prenmeditation if it is

the instant effect of a sudden quarrel or heat

of passion.
Only when the facts of a case require it should a trial judge
instruct the jury, or may the state argue, that “the tinme needed

for reflection is not necessarily prolonged, and the space of tine

8 W note that juries are routinely instructed that facts
may be proved by direct or circunstantial evidence. See Revised
Arizona Jury Instructions Standard Crimnal 24 (direct and
circunstantial evidence) (1997).
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between the intent [know edge] to kill and the act of killing may
be very short.” It is the act of preneditation and not the I ength
of time avail able that determ nes the question.

133 This instruction does not nean that the state nust rely
on direct evidence of preneditation; as we have noted, such
evidence is rarely avail able. Nor does this instruction nmean that
the state cannot rely on the passage of tine between the fornmation
of intent and the act of killing as a fact tending to show
premeditation. This instruction nerely clarifies that the state
may not use the passage of tinme as a proxy for preneditation. The
state may argue that the passage of tinme suggests preneditation
but it may not argue that the passage of tinme is preneditation.
134 In the case before us, the jury was instructed that
“proof of actual reflection is not required.” We hold that,
Wi thout further clarification, this instruction was erroneous. The
State al so argued that it did not have to prove actual reflection
but had to prove only that enough tinme had elapsed to allow
reflection. This, too, was in error. However, the jury was not
instructed that actual reflection can occur as instantaneously as
successi ve thoughts of the m nd. Moreover, the State presented
overwhel m ng evidence that Thonpson actually reflected on his
decision to kill his wfe, including evidence of threats to kil
her a week before the nurder, the tinme that el apsed between each

gunshot, and the victims screans as recorded on the 9-1-1 tape
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bet ween each gunshot. W concl ude beyond a reasonabl e doubt that
the flawed jury instruction and the State’s reliance on that
instruction did not affect the jury's verdict, and we wll not
overturn Thonpson’s conviction and sentence. See State v. Bible,
175 Ariz. 549, 588, 858 P.2d 1152, 1191 (1993).
CONCLUSI ON

135 As we have interpreted it, we find the definition of
preneditation in Arizona's first degree nurder statute, AR S. 8§
13-1105(A) (1), constitutional. W vacate the opinion of the court
of appeals, but affirmThonpson’s conviction and sentence for first

degree nurder.

Rebecca Wiite Berch, Justice

CONCURRI NG:

Charl es E. Jones, Chief Justice

Ruth V. MG egor, Vice Chief Justice

Stanley G Feldman, Justice (retired)

RY AN, Justice, CONCURRI NG | N PART AND DI SSENTI NG | N PART:
136 The court of appeals in State v. Ramrez, 190 Ariz. 65,

69, 945 P.2d 376, 380 (App. 1997), held that the 1978 statutory
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definition of preneditation, along with the instruction that
premnedi tati on nay be as i nstant aneous as successi ve thoughts of the
m nd, “obliterates any neaningful difference between first and
second degree nurder--other than the penalties.” The Rami rez court
concluded that juries should be instructed that “preneditation
requires actual reflection.” Id. at 70, 945 P.2d at 381. In
obvi ous disagreenent with the Ramirez decision, the |egislature
responded i n 1998 by anmendi ng the definition of premeditation. See
1998 Ariz. Sess. Laws, ch. 289, § 6. That | egislation anmended
Arizona Revised Statutes (“A R S.”) section 13-1101(1) (2001), by
adding to the definition of preneditation the phrase, “[p]roof of
actual reflectionis not required.” Yet, today this court adds to
the definition of preneditation that which the |egislature
expressly excluded. Therefore, while | agree with affirmng the
conviction here, | disagree with the mgjority’s conclusion that the
statutory definition of prenmeditation requires evidence of actual
refl ection. Accordingly, | respectfully dissent from those

portions of the opinion holding that actual reflection nust be

proven.
137 I begin wth sever al principles of statutory
construction. First, it is the province of the legislature to

define crines. State v. DePiano, 187 Ariz. 27, 38, 926 P.2d 494,
505 (1996) (Zlaket, J., concurring in part, dissenting in part);

State v. Hickey, 114 Ariz. 394, 396-97, 561 P.2d 315, 317-18
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(1977). Second, a statute nust not be witten so vaguely that it
“i nperm ssi bly del egates basic policy matters to policenen, judges,
and juries for resolution on an ad hoc and subjective basis, with
t he attendant dangers of arbitrary and di scrim natory application.”
Grayned v. Gty of Rockford, 408 U.S. 104, 108-09 (1972). However,
“[d] ue process requires neither perfect notice, absol ute precision
nor inpossible standards” when defining a crine. Fuenni ng v.
Superior Court, 139 Ariz. 590, 598, 680 P.2d 121, 129 (1983). Due
process “requires only that the l|anguage of a statute convey a
definite warning of the proscribed conduct.” | d. Third, a
statute’s | anguage is the “the best and nost reliable index” of its
meani ng. Janson v. Christensen, 167 Ariz. 470, 471, 808 P.2d 1222,
1223 (1991). Finally, it is not the province of the judiciary to
add | anguage to a statute that the | egislature expressly excl uded.
City of Phoenix v. Butler, 110 Ariz. 160, 162, 515 P.2d 1180, 1182
(1973) (finding choice of appropriate statutory wording “rests with
the Legislature, and the court nay not substitute its judgnent for
that of the Legislature”); Daz v. Ariz. Dept. of Transp., 186
Ariz. 59, 62, 918 P.2d 1077, 1080 (App. 1996) (“The judiciary
should not . . . add to a statute that which the | egi sl ature deened
unnecessary.") (citation omtted).

138 Wth these principlesinmnd, | turnto the first degree
murder statute at issue here and the definition of preneditation.

Thonmpson was convicted of violating AR S. section 13-1105(A)(1),
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whi ch defines first degree murder as an intentional or know ng
killing of another person with preneditation. Premeditation is
defined as follows:

“Prenmedi tati on” neans that t he def endant acts with either

the intention or the know edge that he will kill another
human bei ng, when such intention or know edge precedes
the killing by any length of tinme to permt reflection.

Proof of actual reflectionis not required, but an act is

not done with prenmeditation if it is the instant effect

of a sudden quarrel or heat of passion.
A RS § 13-1101(1). The majority finds that when the | egislature
added t he phrase “[p]roof of actual reflectionis not required’” to
the definition of preneditation, “the legislature did not intend to
elimnate the requirenent of reflection altogether or to allowthe
state to substitute the nere passing of tine for the elenent of
preneditation.” Supra, at T 27. This finding is based on the
assunption that “the | egi slature sought torelieve the state of the
of ten inpossible burden of proving preneditation through direct
evidence.” |d. (enphasis added).
139 But there can be no doubt that the |egislature intended
to elimnate any requirenent that the state prove actua
reflection, whether by direct or circunstantial evidence. First,
t he plain |l anguage of the definition of preneditation specifically
excl udes any requirenent that the state prove a defendant actually
reflected. See AR S. § 13-1101(1). Second, the Senate Fact Sheet
on the proposed anendnent states that the anended statute

“Ie]limnates the requirenent that the prosecution show proof of
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actual reflection in order to establish preneditation in hom cide
cases.” Arizona State Senate, Final Revised Fact Sheet for S.B
1278 (dated July 13, 1998), 43rd Leg., 2nd Reg. Sess. (1997).
Third, “[wj e presune that the | egislature knows the existing case
law when it . . . nodifies a statute. Additionally, we presune
that by anending a statute, the legislature intend[ed] to change
the existing case law.” State v. Garza-Rodriquez, 164 Ariz. 107,
111, 791 P.2d 633, 637 (1990) (citation omtted). The Ramrez
court specifically stated that reflection “nmay be proved by direct
or circunstantial evidence.” 190 Ariz. at 71, 945 P.2d at 382
(enmphasi s added). Wen the |egislature added the phrase, “[p]roof
of actual reflection is not required,” it unm stakably intended to
change “existing case law and relieve the state of proving
reflection, whether by direct or circunstantial evidence.
Legi slative intent could not have been nore clearly expressed.

140 Despite this clear expression of legislative intent, the
maj ority concludes that the state nust produce evidence, “whether
direct or circunstantial,” that a defendant “actually reflected.”
Supra, at T 31. Such evidence is required, the mgjority clains,
for the statute to “pass constitutional scrutiny.” Supra, at T 27.
141 Unlike nmy colleagues, | do not find the legislature’s
decision to elimnate proof of actual reflection and instead rely,
in part, on the passage of enough “tine to permt reflection,”

makes the statute unconstitutional. The definition of
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preneditation nmust be read as a whole. See State v. Eastlack, 180
Ariz. 243, 259, 883 P.2d 999, 1015 (1994). And read as a whole, |
think the statute adequately distingui shes between an intentional
or know ng second degree nurder and an i ntentional or know ng first
degree nurder.

142 To prove the elenent of preneditation, the state nust
satisfy three statutory factors. First, there nust be proof that
the defendant acted “with either the intention or the know edge
that he [would] kill another human being.” A RS § 13-1101(1).
Second, there nust be proof that such intention or know edge
preceded the killing “by any length of tine to permt reflection.”

Id. Third, while “[p]roof of actual reflection is not required,”

there nust be evidence that the killing was not the result of a
“sudden quarrel or heat of passion.” I d. These three factors
conbine to define a col d-bl ooded killing. By requiring proof that

a defendant had sufficient time to permt reflection, coupled with
requi ring proof that a defendant did not act under the i nfl uence of
a sudden quarrel or heat of passion, the |legislature established a
di scernible standard for determ ning whether a killing is first
degree nmurder. |If the facts denonstrate that the nurder occurred
during a quarrel, or as a result of inpulsive behavior, it
necessarily foll ows that the defendant’s acconpanying state of m nd
was such that he had insufficient time in which he could have

reflected. Consequently, the definition of preneditation nerely

- 25-



requires jurors to apply a reasonabl e person standard to the facts
and circunstances of the case. “This is not dissimlar to asking
jurors to determ ne whether an individual acted ‘reasonably’ or to
resolve other conflicts simlarly elusive but dependent upon the
human experience.” State v. Thonpson, 201 Ariz. 273, 285, | 48, 34
P.3d 382, 394 (App. 2001) (Ehrlich, J., concurring).

143 The mpjority, however, concludes that “if the only
difference between first and second degree nurder is the nere
passage of tine, and that length of tinme can be ‘as instantaneous
as successive thoughts of the mnd,” then there is no nmeani ngful
di stinction between first and second degree nmurder.” Supra, at 1
26. But as discussed above, the nere passage of tinme is not the
only distinction between first and second degree nurder. The state
nmust al so prove that the killing was not done under the influence
of a quarrel or heat of passion. This latter requirenment focuses
the jury' s assessnent of the facts relating to the tinme factor; it
requires the jury to find that a defendant’s acconpanyi ng state of
m nd be such that the killing is not the result of an inpulsive
act. |If the facts support such a finding, a conviction for first
degree nurder is neither arbitrary nor capricious. See State v.
Booker, 203 Ariz. 284, 289, ¢ 11, 53 P.3d 635, 640 (App. 2002)
(holding that the limting | anguage of AR S. section 13-1101(1)-
that a murder is not preneditated “if it is the instant effect of

a sudden quarrel or heat of passion”-“adequately conveys the
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concept that ‘an act cannot be both inpul sive and preneditated.’”
(quoting Ramrez, 190 Ariz. at 71, 945 P.2d at 382)).

144 | find support for ny conclusion in State v. Guerra, 161
Ariz. 289, 778 P.2d 1185 (1989). There, this court exam ned an
instruction that, in defining preneditation, enphasized the
rapidity with which preneditation could occur. 1d. at 293-94, 778
P.2d at 1189-90. The court stated that “a jury may be m sl ed” when
an instruction places “undue enphasis on the rapidity with which
preneditation can occur.” Id. at 294, 778 P.2d at 1190. However,
the ~court concluded that “the remaining portions of the
instructions clarified the definition of preneditation.” 1d. The
clarifying | anguage included the phrase from AR S. section 13-
1101(1) that “[a]n act is not done with preneditation if it is the
instant effect of a sudden quarrel or heat of passion.” 1d.; see

al so Eastlack, 180 Ariz. at 259, 883 P.2d at 1015.° Accordingly,

° In nmy view, CGuerra and Eastlack refute the court of
appeal s’ conclusion in this matter that this court judicially
interpreted the preneditation statute’s | anguage in such a way as
to render it unconstitutionally vague. Thonpson, 201 Ariz. at 281,
1 32, 34 P.3d at 390. The court of appeals asserted that this
court interpreted the "“instantaneous as successive thoughts of the

m nd” | anguage “as an integral part of the statute [defining
preneditation].” Id. at 280, Y 23, 25, 34 P.3d at 389 (citation
omtted). Wiile this court my have used that |anguage in

assessi ng whet her the evidence supported giving an instruction on
preneditation, see, e.g., State v. Hutton, 143 Ariz. 386, 389, 694
P.2d 216, 219 (1985), both Guerra and Eastl ack cauti oned agai nst
usi ng such | anguage when instructing juries. See al so Moore v.
State, 65 Ariz. 70, 82, 174 P.2d 282, 290 (1946) (noting that while
tinme for deliberation and preneditation nay be brief, a jury “nust
not be msled into thinking that an act can at the sane tinme be
hasty, hurried, and deliberate or inpulsive, unstudied, and
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as long as a jury is instructed that a preneditated nurder cannot
occur when there is a sudden quarrel or heat of passion, the
difference between first and second degree murder is adequately
di stinguished for a jury to nmake an objective assessnent of the
facts to determine if an intentional or knowing killing was first
degree nurder.

145 The conclusion | reach in this case is one of I|ong
standing. In Commonwealth v. Drum 58 Pa. 9, 16 (1868), the court
expl ained the interplay between the speed at which preneditation
can occur and the requirenent that the defendant not be under the
i nfl uence of a sudden quarrel or heat of passion.

[NNo tinme is too short for a wicked man to frane in his

m nd his schene of nmurder, and to contrive the neans of
acconplishingit. But this expression nust be qualified,

lest it mslead. It is true that such is the sw ftness
of human thought, that no tinme is so short in which a
w cked man may not forma design to kill . . . yet this

suddenness i s opposed to preneditation, and a jury nust
be well convinced upon the evidence that there was tine
to deliberate and preneditate. The | aw regards, and the
jury nmust find, the actual intent; that is to say the
fully formed purpose to kill, with so nmuch time for
del i berati on and preneditation, as to convince themt hat
this purpose is not the imediate of fspring of rashness
and i npetuous tenper, and that the m nd has becone fully
conscious of its own design.

Id. (citations and internal quotations omtted). See also, e.g.,
Tichnell v. State, 415 A 2d 830, 842 (Md. 1980); O arke v. State,

402 S.W2d 863, 867-68 (Tenn. 1966); Leighton v. People, 88 N.Y.

preneditated”). Neither this court nor the | egi sl ature has adopted
the “instantaneous” |anguage as a requirenent when instructing
juries.
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117, 120 (1882).

146 Per haps as one conment at or contends, preneditation fails
“as the dividing line between degrees of nurder.” Mat t hew A
Paul ey, Murder by Premeditation, 36 Am Cim L. Rev. 145, 169
(1999). Nonet hel ess, our |egislature has chosen to use
preneditation as that dividing line. By using the passage of tine
as a substitute for actual reflection, while at the sane tine
requiring that a killing not be “the instant effect of a sudden
quarrel or heat of passion,” A RS section 13-1101(1), the
| egi sl ature has drawn a discernible line between intentional or
knowi ng first degree murder and intentional or know ng second
degree nurder. That is all the constitution requires. See
Fuenning, 139 Ariz. at 598, 680 P.2d at 129.

147 In sum | conclude the definition of preneditation as
statutorily defined is not unconstitutionally vague. As such, |
see no need to rewite the statute to require the state prove a
defendant actually reflected, whether by direct or circunstanti al
evidence. Finally, | would approve an instruction that tracks the
statutory | anguage of AR S. section 13-1101(1), and suggest that
trial courts refrain from instructing juries that the tinme to
reflect may be *“as instantaneous as successive thoughts of the

m nd. " 10

0 Instructing juries “strictly on the statutory definition
of preneditation would be nore precise and |ess susceptible to
confusion and clainms of error.” Booker, 203 Ariz. at 290 n.8, 53
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148 For the foregoing reasons, | concur with the majority in
affirmng the conviction in this case, but dissent from the

majority’s interpretation of AR S. section 13-1101(1).

M chael D. Ryan, Justice

P.3d at 641 n.8. Moreover, inlight of the statutory definition of
prenedi tation, the “instantaneous as successive thoughts” | anguage
arguably is a comment on the evidence. See State v. Roscoe, 182
Ariz. 332, 335, 897 P.2d 634, 637 (App. 1994) (“An instruction is
an inproper comrent when it expresses an opinion as to what the
evi dence shows or does not show, or when it assunmes as proven a
di sputed fact.”), vacated on other grounds, 185 Ariz. 68, 912 P.2d
1297 (1996).
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